Town of Harpswell
Board of Appeals Minutes

September 23, 2015
Adopted October 28, 2013

Members Present Members Absent
Ned Simunons, Chair

Jim Knight

Ellen Lebauer

John Perry

Ellen Shillinglaw

Pat Lawson, Associate Member

Staff Present
Diane Plourde, Recording Secretary

The Town of Harpswell Board of Appeals meeting, being duly advertised in the Brunswick
Times Record was called to order at 6:30 p.m. by Ned Simmons, Chair, The chair read the
agenda, introduced the board members and reviewed the procedures.

Old Business: None

15-09-01BA — Lee Theberge, 1392 Harpswell Islands Road, Orr’s IsEand M’lp 27 Lot 31
Section 14.2.1 Administrative Appeal

Mr. Theberge gave the Board handouts (see Exhibit A) and read this handout regarding the
fish house on Osborn Row.

The Chair reviewed the applicant’s paperwork submission. He asked the Code
Enforcement Office for their position. Mr. William Wells, CEO explained how the Code
Office strives to abide by the Ordinances and when Mr. Theberge inguired about the
alternative toilet, the inquiry was sent to the DEP. The Code Office was told that the
alternative toilet required a permit and therefore was not allowed on this property. A letter
was sent to Mr. Theberge stating this fact. Discussion continued between the Board and
the Code Officers.

Mr. Theberge stated the reason he was seeking the Administrative Appeal was because the
recorded variance of 1991 does not state “no plumbing”. Mr. Simmons stated his
willingness to have this investigated by the Town Attorney. The Board concurred.

Ned Simmons moved seconded by John Perry that we continue this matter until next
month pending advice or attendance from the Town Attorney relative to the 1991
variance. Motion carries 5-0

Other Business: Consideration of Minutes of July 22, 2015

Mr. Simmons noted on page two, under 15-07-02 — 'Planning Board, “... standing to bring
this appeal, the abutters cannot show particularized injury.” He changed the wording to
read, “...standing to bring this appeal. An appellant must show particularized i infury in
order to have standing.”
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Mr. Knight noted changes on page two, second paragraph, which reads “Debora
Levensailor, member of Planning Board, wanted it to be noted that this should have gone
before the Planning Board.” He said this should read, “...wanted it to be noted that in her
opinion, this should have gone...”.

Also on page two read, “David Chipman, Planning Board Chair spoke to the appeal saying
that this should have come before the Planning Board.” He said this should read, .. .spoke
to the appeal saying that in his opinion, this should have come....”

Ned Simmons moved seconded by Jim Knight to accept the minutes as amended.
Motion carries 5-0

Consideration of Minutes of July 28, 2015.

Jim Knight moved seconded by Ned Simmons to accept the minutes as drafted.
Motion carries 4-0 - Ellen Shillinglaw abstained.

Adjournment: The meeting adjourned at 7:30 PM.

Respectfully submitted by:

one A toids.

Diane E. Plourde
Recording Secretary

Attachments: Exhibit A



Exhibd A

To the Town of Harpswell Board of Appeals

| would like o begin by giving vou a little history of our fish house and property on
Map 27, Lot 31 Osbourne ROW;

On July 18, 1991, | went before the Board of Appeals with an application to build a
20X24 fish house on a 40X40 lot.

At that same meeting Ed Johnson, on an adjoining lot that was the same size,
40X40, applied for a 20X30 fish house. That night he was approved with only one
condition, that he could not build a porch.

That same evening, my fish house was denied. The reason was that it was more
than 20% lot coverage.

| reapplied for the next meeting August 20, 1991. At this time | was approved for a
special exception but there were two conditions. (1) no plumbing in this building and
(2) reduce the size of fish house size from 20X24 to 16X24 with an attached 10X6
shed.

The law stated at that time that if you recorded the special exception in the Registry
of Deeds in Portland within 30 days it was good for the life of the property. |
received my signed Certificate of Variance Approval (CVA) on September 4, 1991
and recorded it with the Registry of Deeds on September 9, 1991.

In Mr. Johnson's application he asked to relocate a 24X24 fish house on his wharf
(that, by the way, were both knocked down due 1o ice a year and a half earlier on
January 1, 1990) and to expand to a 20X30 fish house on the shore.

As | stated before his expansion of a fish house was approved on July 16, 1991
(without a porch).

My application for a fish house was approved on August 20, 1991 with a decrease
in the size of 20X24 to 16X24, with an 8 fi. setback from high water, plus the
condition of no plumbing (stated above). Those conditions were not given to Mr.
Johnson. | am very, very happy that Mr. Johnson got what he asked for because |
think there are way too many rules and regulations on what you can and cannot do
with your own property (but this is another matter).

Note: To clarify the two properties similarities, please refer to the third page of your
packet for a survey of the properties.

Back then | never gave any thought to discrimination or preferential treatment, but it
is obvious to me now that | was treated quite differently than Mr. Johnson was



treated on our adjoining lots of equal size. | was too busy trying to make a living for
my family and | never gave the above decisions much thought. But now after
reviewing all my paperwork and trying to make my fish house usable for my
grandkids and family, and also a recent health scare, | am trying to "square away"
all legal matters before I'm gone.

After double checking all of my old paperwork it came to my attention recently that
in the meeting minutes of the Board of Appeals dated May 28, 2014 (minutes
approved on June 23, 2014) it was stated that | had never applied for a permit for
an Alternative Toilet Installation.

The reason | am before you tonight is because on August 13, 2015 | submitted that
application for an Alternative Toilet Installation in our fish house. It was denied by
Bill Wells on August 26, 2015 and | would like to ask for an Administrative Appeal on
his decision.

I have two building permits that | received from the codes office that should be
reviewed. The first building permit that | received from Bill Wells dated May 2, 2008
gave me permission to build the fish house per approved plans and RECORDED
VARIANCE (please note: | am puiting this in capital letters because that is the way it
appeared on the building permit). | guess | did not build within the allotted time of
one year so | had to reapply for a second building permit. | did so on July 15, 2009
and was given a building permit per approved plans and per RECORDED
VARIANCE signed by William Welis. On the last page of this packet you will find a
copy of the RECORDED VARIANCE dated September 9, 1891. The only three
conditions it states are (1) approving reducing lot size to 40X40, (2) setbacks from
high water from 25 ft to 8 fi, (3) reducing lot frontage from 100 ft to 40 ft. | have met
all of these conditions and more in building my existing fish house.

Please note the foliowing facts that were given to me by my lawyer:

The Notice of Decision issued by the Board of Appeals on August 20, 1991, prior to
issuing the CVA, states that there shall be no plumbing_in the fish house. However,
that reguirement was NOT contained in_the recorded CVA (please note: the CVA
was signed by Chairman Sam Alexander on September 3, 1991 and recorded in the
Registry of Deeds in Portland September 9, 1991). As a legal matter, it is our
understanding_that the recorded CVA, incorporated into the Building Permit, is the
only binding document that confrols the specific requiremenis under which my
client, Lee Theberge, heeded to construct the fish house. Therefore, the Permit
(based directly on the recorded CVA and approved plans) does not prohibit him
from installing plumbing_in the fish house,
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- CERYIFICATE OF VARIANCE APPROVAL U372 #82
I, Samuel. W. Alexander s the dgiy appa?ntqdi{"éjgpfg//
Chairman of the Zoning Board of Appeals for the Town of Harpswell, M
Cumbertand County and State of Matne, hereby certify that on the
20th  day of August » 1991 , the following variance
was granted pursuant to the provisions of 30 M.R.5.A. 4963 and the Town of
Harpswell's Code of Ordinances.

i. Property Owner: Lee & Sara Theberge, RR 1 Box 562 .
Orr's Island, ME 04066

2. Property: Cumberiand County Registry Book 3209 )
Page 877 . f{Last recorded Deed in Chain of Title).
e VVariance and Conditions of Varlance:

Min. lot size shall be 20,000 sg.ft. (Sec. 9.1.1.5) approved lot
size of 1,600 sq.ft.
Min. lot frontage shall be 100 ft. (Sec. 9.1.1.6) approved lot
frontage of 40 ft.
Min. setback from the high water mark shall be 25 ft. {Sec. 9.1.1.9)
approved setback of 8 ft. from
high water mark

I WITHESS WHEREOF, I have hereto set my hand and seal this 3rd.
day of Septembey s 19 91

- //ifj;L/,Town of rpswe1é, Maine
F\"EI:I:! ¥ Ej%f_‘; ’ . ! ,7’7 C(r/i £ é“ﬂé@’
///

Cunher Land Coaahig Chalrman
Heaistry of [

Zoning Board of Appeals

Samuel W. Alexander
{Printed or Typed Name)

STATE OF MAINE
Cumbertand, ss.

Then personally appeared the above-named Samuel W, Alexander
and acknowiedged the above certificate to be his/her free act and deed in his/
her capacity as Chaivman of The Town of Harpswell Zoning Board of Appeais.

SEAL Aot
‘ __ TARY PUBLIC, MAINE

Notary Public

This certificate must be recorded in the Cumberland County Registry
of Deeds within 30 days of the granting of the variance for the variance to
be valid, pursuant to 30 M.R.S.A. 4963.

S



EEMDIT I

HARPSWELL BOARD OF APPEALS
NOHCE OF DECISION

1O __ ___lee & Sara Theberge

Ju7y 16, 1991
e BR 1 Box 562

_Orr's Island, ME IE_ 04066 ‘

DEAR, _Mr. and Mrs. Theberge

This is to inform you thal the Board of A

ppeals has acled on your application for a {Special Exceplion, Con-
ditional Use, Variance), as follows:

/ }
Approved e e Denled !f’/

M approved, the following conditions and safeguards are prescribed. Any violation of thess conditions shall be a
viof?;itza—r;—;r;he Ordinance.

o e

Y e
. o _ o
o - . _ .

I denied, the reasons for denial are as follows:

wﬁ}g e M,/j_p’{x el e & /A 2_{4// P e AT ,f P

T ettt et meeem e
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- Y. . g {«‘—léx ﬁf — Chairmon
Board of Appeals 4



HARPSWELL BOARD OF APPEALS
NOTICE OF DECISION

4. Edward Johnson

Date: ___July 16, 1991

{E&iiﬁ-lzﬁey Island, ME 04003 o

%‘- _dohnson:

myou that the Board of Appeals has scled on your application for a {Speclal Excepiton,
¥idancel, as lollows: ‘

ﬁm ollowing condilfons and
il ﬁ!& Ordinanca,.

Con-

Denfed

safegvards are preseribed. Any violalion of these conditions shall be &

;e reosons for denial are as follows:

Board of Ap;‘mals



UMBE I YYELL BUAKLD UF APPEALS

' \ ' NOYCE OF DECISION

@ T0r _Lee & Sara Theherge Date: August 20, 1991

RR_1 Box 562

Orr's Island, ME 04066

peAr, _ Mr. and Mrs. Theberge:

This is to Inform you that the Board of Appeals has acted on your applicalion for a {Special Exception, Con.
ditional Yse, Vatlancol, a3 follows: ‘

Approved ' ‘ " Dentad

M approved, ihe following conditions and saleguards are presuibed. Any violatlon of these condilons shall be a
violalian of Ihe Ordinance.

L Neo ﬁﬁ,wﬁwﬁ éhca/fﬂ /f;a//@/w

//?,(/ﬂ524;c:<w, /éliba o 119({4§L7{;’4j(///iu&2/tﬁﬂ,4/ 11422;254;47,21_;

- 3, 7“;7"// X ;L/ ‘//:#/’/4/ x@/@/é x o

Il dented, the reasons for denfal are os follows:

rer———

_ W/;@%//f

al ey
Board of Appeals

)



